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Dear Ms Yan Tichelen,

Application of B,egulatiou {EC} No 112005 ta eireus animals

Your letter to Mr van Goethem of 10 December 2{109

Thark you for your letter of 10 Deccmber 20A9 ts Bemard van Goetlem who has asked
ms to reply on his behalf. You ask why the Commission in a letter addressed to the

European Circus Association determined that circus animals are exempt Ílom Council
Regulafon (EC) No 1/2005 on the proÍection af anímals during transport (OJ L 3,

5.1.2005, p. 144).

The respeetive paragraph in Mr Yan Goethem'e Letter of 26 February 2008 reads: "in the

opinian of the Commission it csn be argued that, despile Íhe wording of Council
Regulation (EC) No l/2CI05, and. in order ta ensure consíslenty of the Regul.afion with

A*icle i7 af the EC Treaty, circus animals do not fall wíffuin the scope of that

Regulation". This wording indicates tttat we acknowledge tbat some arnbiguif is created

by the relation between the broad wording of the Regulation and its legal basis, i.e.

Arricls 37 of the EC Treaty {now Article 43 of the Treaty on the Functioning of the

European Union - TFEU.

The scope of this legal basis is restrictsd ta products that are considered agricultural and

are listed in Annex I of ECiTFEU. This list includes live animals. flowever case law

establiehed since 1957, rryhan the list rvas first established in the Treaty of Rome, sn the

question which products f¿ll under agricultural products indicates that the nomenclature

inkoduced by Unied Nations Canvention Establishíng a Ca#oms Co-operation Council

signed at Brussels on 15 December 1950 as amended in 1955 is to be considered. The

Csnvsr*icn's Chapter 97 msniions "Íra:velíing circuses, -menageries and -theatres",

Acccrding to jurisprudence Chapter 97 falls outside of Annex I of EC/TFEU"
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This ,Üru¡ssels Nomenclature has also been fastore.d in Commission Regulation (EC) No
U4l2A07 of 20 §eptember 20A7 amending Annex I to Councii Regulation (EEC)
No 2658/87 on the tafiff and statistical nornen$lature and on the Comnon Customs
Tarí§, which is therefore also considered to provide relevant guidance. It contai¡u; a
cbapter 95 on "Toys, gan2es and parts and accessoirs thereof'- obviously not agricultural
products. Heading 9508 thEre under (on p*ga 636) refers to "Roandebouts, swings,
shoating galteries and other fairground amuaements; travelling cirt$ses an¡l tlg¡eÍlíng
rne?gseries: trqvelling th ,at{eá" (emphasis added).

All of tfte abovE indicates that the legal basis of Regulation (EC) No 1/2005 does not
cover circus animals gíven that this piece of legislation is based on Article 37 EC {Article
43 TFEU.

As you can deduce from the wording "it can be argue{'in Mr Yaa Goethem's above-
mentioued letter the reasoning is noi conclusive. It is, however, settled ca*e law that when
a provision imposes a restrictiori and EU law has not drafted ttrat provision in clea¡ and
unequivocal terms, it nnrst be given a restrictive interpretation. Thus ambiguous terms
cannotbe edorced to the disadvautage of the affected party, hsre the eircus business.

In your lefter you moreover refet tn Article 9 point 5 of Council Regulation (ECi Ns
338,197 on the profection of species af wild fauna and fiora by regulating trade therein
(official Journal L 061, of 3 March lggT p. I * 69) whích states that "yffien any live
specimens are transported ínto, from or wiihin the Community ,.- in the case of animals,
ín confortnity with Cornmanig le§slation on the protectíon af animals d.uring transport,,,

The term "in conformíty wíth* msass in agreement or in accardance with some standard.
It is seif-evident that while one part of European Union law is observed another is uot
disregarded. Article 9 poiut 5 of Council Regulation {EC) No 338Í97 does, however, not
modi&the scope of council Regulation (EC) No 1/2005 as you seem to suggest.

As you know the Lisbsn Treafy íntroduced Articls 13 to the Treaty on the Functioning of
fhe European Unian (TFEU). This article requires that animat welfare is ro be considJred
in a nurnbsr cf policy areas- This implies that the meeha$isms that the Commission has
developed in recent years fo enhance animal welfare could be further assessed in the light
of Artisle t3 T§EU. We have akeady mandated an external corsult¿nt to evaiuate ñU
policies on animal welfare. The implication of Article t3 TFEU will be examined in the
frarnework of this evaluation proc€§s. Its conclusions rnay also justiff a reconsideration
ofthe scope of Council Regulation (EC) No L¡Z{}AS.

Please note that the above oxplanatious are tc assist you. According to Arricle 19 of the
Trcatv on European Union, it remains the exclusire competence of tÍe European Court of
fustice to interprst EU law autboritativeiy.

Yours sincerely

Head of Unit


