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Dear Ms Van Tichelen,

Application of Regulation (EC) No 1/2005 to circus animals
Your letter to Mr van Goethem of 10 December 2009

Thank you for your letter of 10 December 2009 to Bernard van Goethem who has asked
me to reply on his behalf. You ask why the Commission in a letter addressed to the
European Circus Association determined that circus animals are exempt from Council

Regulation (EC) No 1/2005 on the protection of animals during transport (OJ L 3,
5.1.2005, p. 1-44).

The respective paragraph in Mr Van Goethem's letter of 26 February 2008 reads: "in the
opinion of the Commission it can be argued that, despite the wording of Council
Regulation (EC) No 1/2005, and in order to ensure consistency of the Regulation with
Article 37 of the EC Treaty, circus animals do not fall within the scope of that
Regulation”. This wording indicates that we acknowledge that some ambiguity is created
by the relation between the broad wording of the Regulation and its legal basis, ie.
Article 37 of the EC Treaty (now Article 43 of the Treaty on the Functioning of the
European Union - TFEU).

The scope of this legal basis is restricted to products that are considered agricultural and
are listed in Annex I of EC/TFEU. This list includes live animals. However case law
established since 1957, when the list was first established in the Treaty of Rome, on the
question which products fall under agricultural products indicates that the nomenclature
introduced by United Nations Convention Establishing a Customs Co-operation Council
signed at Brussels on 15 December 1950 as amended in 1955 is to be considered. The
Convention's Chapter $7 mentions "fraveliing circuses, -menageries and -theatres".
According to jurisprudence Chapter 97 falls outside of Annex I of EC/TFEU.
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This Brussels Nomenclature has also been factored in Commission Regulation (EC) No
1214/2007 of 20 September 2007 amending Annex I to Council Regulation (EEC)
No 2658/87 on the tariff and statistical nomenclature and on the Common Customs
Tariff, which is therefore also considered to provide relevant guidance. It contains a
chapter 95 on "Toys, games and parts and accessoirs thereof" - obviously not agricultural
products. Heading 9508 there under (on page 636) refers to "Roundabouts, swings,
shooting galleries and other fairground amusements; travelling circuses and travelling
menageries; travelling theatres" (emphasis added).

All of the above indicates that the legal basis of Regulation (EC) No 1/2005 does not
cover circus animals given that this piece of legislation is based on Article 37 EC (Article
43 TFEU).

As you can deduce from the wording "it can be argued" in Mr Van Goethem's above-
mentioned letter the reasoning is not conclusive. It is, however, settled case law that when
a provision imposes a restriction and EU law has not drafted that provision in clear and
unequivocal terms, it must be given a restrictive interpretation. Thus ambiguous terms
cannot be enforced to the disadvantage of the affected party, here the circus business.

In your letter you moreover refer to Article 9 point 5 of Council Regulation (EC) No
338/97 on the protection of species of wild fauna and flora by regulating trade therein
(Official Journal L 061, of 3 March 1997 p. 1 — 69) which states that "When any live
specimens are transported into, from or within the Community ... in the case of animals,
in conformity with Community legislation on the protection of animals during transport”.,

The term "in conformity with" means in agreement or in accordance with some standard,
It is self-evident that while one part of European Union law is observed another is not
disregarded. Article 9 point 5 of Council Regulation (EC) No 338/97 does, however, not
modify the scope of Council Regulation (EC) No 1/2005 as you seem to suggest,

As you know the Lisbon Treaty introduced Article 13 to the Treaty on the Functioning of
the European Union (TFEU). This article requires that animal welfare is to be considered
in a number of policy areas. This implies that the mechanisms that the Commission has
developed in recent years to enhance animal welfare could be further assessed in the light
of Article 13 TFEU. We have already mandated an external consultant to evaluate EU
policies on animal welfare. The implication of Article 13 TFEU will be examined in the
framework of this evaluation process. Its conclusions may also justify a reconsideration
of the scope of Council Regulation (EC) No 1/2005.

Please note that the above explanations are to assist you. According to Article 19 of the
Treaty on European Union, it remains the exclusive competence of the European Court of
Justice to interpret EU law authoritativeiy.

Yours sincerely

Demetris Vryonides

Head of Unit



